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GENERAL COMMENTS
1. We note that the Children’s Amendment Bill is silent on special care centres for learners with disabilities. These centres are NGOs or NGOmanaged and accommodate learners with disabilities who are systematically excluded from schools because of their disabilities, in
contravention of the Constitution of South Africa and the South African Schools Act. It is necessary for the Bill include and define these centres
and specify, inter alia, roles and responsibilities of government departments, according to their legal mandates, for the education, dignity and
protection of learners and the resourcing of these centres. The current ambiguity about coordination, roles and responsibilities of departments
undermines the rights of these learners to care, protection, dignity, equality and education.
2. The Bill is silent about the relief ordered by the court (Case18678/2007) 10 years ago on 11 November 2010. The order is brought in terms of, inter alia,
Section 29 of the Constitution of South Africa (the right to education) against the Government of South Africa and the Government of the Western Cape:
[52] In the circumstances I conclude that the applicant is entitled to the relief sought and accordingly make the following orders:
1) It is declared that the respondents have failed to take reasonable measures to make provision for the educational needs of severely and
profoundly intellectually disabled children in the Western Cape, in breach of the rights of those children to:
1.1 a basic education
1.2 protection from neglect or degradation
1.3 equality
1.4 human dignity

2) The respondents are directed forthwith to take reasonable measures (including interim steps) in order to give effect to the said rights of severely
and profoundly intellectually disable children in the Western Cape, including (but not limited to):
2.1 ensuring that every child in the Western Cape who is severely and profoundly intellectually disabled has affordable access to a basic education of
an adequate quality;
2.2 providing adequate funds to organizations which provide education for severely and profoundly intellectually disabled children in the Western
Cape at special care centres, such as to enable them to:
2.2.1 have the use of adequate facilities for this purpose;
2.2.2 hire adequate staff for this purpose;
2.3 providing appropriate transport for the children to and from such special care centres;
2.4 enabling the staff of such special care centres to receive proper accreditation, training and remuneration; and
2.5 making provision for the training of persons to provide education for children who are severely and profoundly intellectually disabled.
3. The current funding model (DOH and DSD) does not conceptualise the fulfilment of the Department of Education’s duty to provide education.
4. The right to basic education is an immediate right and should be prioritised for children with disabilities.
5. The Bill should contain a Chapter and related sections and clauses on special care centres, pertaining especially to centres that accommodate
learners with disabilities of compulsory school-going age.
6. The Draft Amendment Bill is silent about the fact that special care centres should not exist for learners of compulsory school-going age. Their
existence is an indictment of the Department of Basic Education.
7. The Bill is silent about an accelerated migration strategy for special care centres from the Departments of Social and/or Health to the
Department of Basic Education.
8. The Draft Amendment Bill is silent about the Constitutional, legal and jurisprudential mandate of the Department of Basic Education to provide
education and its components to learners with disabilities, of compulsory school-going age, at special care centres. Many of these centres are
registered with the Department of Social Development as NGOs and some receive funding from either the Department of Social Development

or the Department of Health, or both. Some of these centres receive support from outreach teams funded by the Department of Basic Education
using a conditional grant.
9. Many special care centres are in private homes, RDP houses and some are even in shacks. Some do not have direct access to water and/or
sanitation.
10. We strongly recommend that amendments to the current Draft Bill be made in consultation with children; learners; parents; civil society
organisations; disability rights organisations and education rights organisations.
11. We recommend that the Draft Bill be underpinned by a just, reasonable and rational, developmental and asset-based approach.
12. Children with disabilities and those with compounded vulnerability should be included in distributive decisions and budgets.
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Justification

Comment

Recommendation

(The proposed amendment)

(Explanation by DSD for the (State why the proposed
amendment is not supported
proposed amendment)
or what the problem is with
the provision)

(Suggested deletion/ amendment/
addition)

… to extend the children’s court
jurisdiction; to further provide for
funding of early childhood
development programmes; to provide
for the designation and functions for a
Registrar of the National Child
Protection Register; …

To amend the Children’s
Act, 2005, so as to amend
and insert certain
definitions; to provide for
children’s right to privacy
and protection of
information; to further
provide for the rights of
unmarried fathers; to
extend the children’s court
jurisdiction; to further
provide for funding of early
childhood development
programmes; to provide
for the designation and
functions for a Registrar of
the National Child
Protection Register; to
further provide for the care
of abandoned or orphaned
children and additional

We recommend the following
addition:

The Bill is silent on special
care centres for learners with
disabilities and the funding
and resourcing of these
centres.
The current ambiguity about
coordination, roles and
responsibilities of
departments undermines the
rights of learners with
disabilities at special care
centres to care, protection,
dignity, equality and
education.

… to further provide for funding of
early childhood development
programmes; to further provide for
funding and resourcing of special
care centres; to provide for the
designation of the roles and
responsibilities of government
departments according to their legal
mandates …

matters that may be
regulated; to further
provide for rules relating to
care and protection
proceedings; to further
provide for medical testing
of children in need of care
and protection or
adoption; to provide for
additional matters relating
to children in alternative
care; to further provide for
matters relating to
adoption and inter-country
adoption; to further
provide for the hearing of
child abduction matters; to
further provide for matters
relating to surrogate
motherhood; and to
provide for matters
connected therewith.

“(2) A partial care facility operated or
managed by the Department,
Amendment of section 76 of provincial department or a
Act 38 of 2005, as inserted
municipality may register in
by section 4 of Act 41 of
accordance with section 80 if there
2007
are less than six children being cared
for.’’

2.34 Clause 34 seeks to
amend section 76 by
including a reference to
guardians and providing
for the registration of a
partial care facility under
section 80 if there are less
than six children.

These centres are not
managed by the Department,
provincial department or
municipality when they are
independent NGOs. They
generally have Boards of
Governance or Trustees or
Directors and a centre
manager.

We recommend the following
amendment:

34. The following section is hereby
substituted for section 76 of the
Amendment of section 76 of
principal Act: ‘‘Partial care
Act 38 of 2005, as inserted
by section 4 of Act 41 of
76. (1) [Partial] Subject to subsection
(2), partial care is provided when a
2007
person, whether for or without
reward, takes care of more than six
children on behalf of their parents,
guardians or care-givers during
specific hours of the day or night, or
for a temporary period, by agreement
between the parents, guardians or
care-givers and the provider of the
service, but excludes the full-time
care of a child— (a) by a school as
part of tuition, training and other

2.34 Clause 34 seeks to
amend section 76 by
including a reference to
guardians and providing
for the registration of a
partial care facility under
section 80 if there are less
than six children.

The Bill is silent about:

We recommend that the Bill:
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-

-

special care centres
that are not
necessarily registered
as partial care centres
special care centres
that accommodate
learners with
disabilities who are of
compulsory schoolgoing age but who are
systematically refused
admission at public
schools

A partial care facility registered with
the Department of Social
Development or licenced by the
Department of Health and partially
funded and monitored by the
Department of Social Development
or Health …

-

acknowledge and recognise
special care centres

-

include provisions for the
registration of special care
centres as such

-

acknowledge that learners of
compulsory school going age
at special are the
responsibility of primarily
the Department of Basic
Education with support from
other government
departments

activities provided by the school; (b)
as a boarder in a school hostel or
other residential facility managed as
part of a school;

-

or (c) by a hospital or other medical
facility as part of medical treatment
provided to the child.
(2) A partial care facility operated or
managed by the Department,
provincial department or a
municipality may register in
accordance with section 80 if there
are less than six children being cared
for.’’.
Amendment of section 78 of (c) by the substitution for subsection
Act 38 of 2005, as inserted
(4) of the following subsection
by section 4 of Act 41 of
‘‘(4) [The funding of partial care
2007
facilities must be prioritised]

2.34 Clause 34 seeks to
amend section 76 by
including a reference to
guardians and providing
for the registration of a
The MEC for social development may partial care facility under
section 80 if there are less
prioritise and fund partial care
than six children.
facilities and services—
(a) in poverty declared wards in a
province, taking into consideration

The Bill is silent about:
-

the Constitutional,
jurisprudential and
legal mandate of the
Department of Basic
Education and
provincial education
departments (PED) to
provide education and
its components to
learners with

include clauses articulating
the obligations, roles and
responsibilities of
government departments in
this regard, in particular, the
role of the Department of
Basic Education and
provincial education
departments (PED)

We recommend that the Bill include:
-

provisions for the funding of
special care centre
infrastructure

-

provisions for special care
centres in private homes,
businesses and properties
not owned by the NGO to be
relocated to the campus of
the local public school with

the national and provincial strategies
contemplated in section and in
communities where families lack the
means of providing proper shelter,
food and other basic necessities of life
to their children; and (b) to make
facilities accessible to children with
disabilities.’’; and (e) by the insertion
after subsection (4) of the following
subsection:
‘‘(5) The funding for infrastructure of
partial care facilities does not apply to
private homes of registered nonprofit organisations, private homes in
general, business properties or
properties not owned by a non-profit
organisation.’’.

disabilities at special
care centres (funding
to hire adequate staff
and for appropriate
infrastructure;
transport; training,
accreditation and
appropriate
remuneration;
teachers for learners
with severe to
profound intellectual
disability and other
disabilities)
-

the co-ordinating;
cooperative and
collaborative
obligations of
departments
according to their legal
mandate

access to all the resourcing
of public schools, and
eventual inclusion of
learners and staff in that
public school in all respects.

Amendment of section 85 of 40. Section 85 of the principal Act is
Act 38 of 2005, as inserted
hereby amended by the insertion
by section 4 of Act 41 of
after subsection
2007
(4) of the following subsection:

2.40 Clause 40 seeks to
We recommend that the Bill make
The Bill is silent about:
amend section 85 by the
provision for:
learners
with
addition of a new
disabilities at special
- Clauses that legally obligate
subsection (5) to provide
care centres who have
the Department of Basic
for alternative
a constitutional and
Education, with the support
arrangements to be made
‘‘(5) The owner, manager or
legal
right
to
be
of the Department of Social
organisation operating a partial care for children in a partial
admitted at public
Development, to re-locate
facility which has been instructed or care facility that has been
learners to a public school
schools
ordered to stop operating.
ordered to stop operating such
when a special care centre
facility, must immediately after
- the relocation of
they attend closed.
receiving such instruction or order
learners these learners
notify the parent of the affected
on the closure of a
child.’’.
special

Amendment of section 91 of 45. Section 91 of the principal Act is
Act 38 of 2005, as amended hereby amended—
by section 4 of Act 41 of
(a) by the substitution for subsection
2007
(1) of the following subsection:

2.45 Clause 45 seeks to
amend section 91 by
substituting the definition
of early childhood
development to include
‘‘(1) Early childhood development, for provision for children with
the purposes of this Act, means the disabilities and to amend
subsection (3) to provide
process of emotional, cognitive,
for the prescribing of
sensory, spiritual, moral, physical,
different early childhood
social and communication
development of children from birth to development programmes.
school going age or, in the case of a
child with developmental difficulties

We are concerned about the
inclusion of the following
words which appears at the
end of clause 45(1),

“…in the case of a child with
developmental difficulties and
disabilities, until the year
before the child enters
school.’’

We recommend a deletion of the
following words which appear in
clause 45(1),
“…in the case of a child with
developmental difficulties and
disabilities, until the year before the
child enters school.’’

and disabilities, until the year before
the child enters school.’’;

The above words are an
unnecessary inclusion as they
will create a situation where a
number of children with
disabilities are kept in Early
Childhood Development
centres for a long time despite
being of school going age
(Section 5(4)(a)(ii) South
African Schools Act). This will
undoubtedly delay these
children from entering the
schooling system, and when
they eventually do, they will
do so when they are much
older.
The proposed words will also
give public schools an excuse
not to admit children with
disabilities and reasonably
accommodate them as
required by various
legislations and policies,
including the Policy on
Screening, Identification,
Assessment and Support

Amendment of section 92 of 46. Section 92 of the principal Act is
Act 38 of 2005, as inserted
hereby amended—
by section 4 of Act 41 of
(a) by the insertion after subsection
2007
(1) of the following subsections:

2.46 Clause 46 seeks to
amend section 92—

The Bill is silent about similar
We recommend that the Bill provide
provisions for special care
similar clauses to:
centres. Learners at special
(a) by inserting a new
- compel the Education and
care centres have a more
subsection that the
Social Development
constitutionally and legally
Minister must, after
Ministers and MECs and
compelling reason to demand
‘‘(1A) The Minister must consult with consultation with any
their departments to
appropriate clauses to support
the Ministers of Basic Education,
other relevant Ministers,
prioritise and accelerate
their right to education. The
Finance, Health, Higher Education,
relevant stakeholders and Department of Basic Education
education for learners of
Science and Technology, Transport, relevant civil society
schools
and provincial education
Cooperative Governance and
organisations, develop a
departments are contravening
Traditional Affairs and any other
- amend related regulations
comprehensive national
the
Constitution
of
South
Minister, MEC for social development, strategy aimed at securing
(e.g. Public Finance
Africa
and
the
South
African
stakeholder or organisation that may
Management Act: Post
a properly resourced,
Schools
Act
by
not
making
have an interest in the matter before coordinated, managed and
Provisioning Norms;
appropriate,
accessible
and
developing the national strategy
Personnel Administrative
inclusive early childhood
just
provision
for
learners
of
Measures; National Norms
contemplated in subsection (1).
development system.
compulsory school-going age
for School Funding)
Furthermore, MECs must
(1B) The national strategy
at special care centres.
contemplated in subsection (1) must ensure that their provincial
be incorporated in the departmental strategies are inclusive and
provide for children with
strategy.’’;
disabilities and special
(b) by the substitution in subsection needs;
(2) for paragraph (a) of the following
(b) by amending subsection
paragraph:
(2)(a) to require the MEC
‘‘(a) maintain a record of all the early for social development to
childhood development programmes maintain a record of
registered early childhood

registered in the province with
specific mention of
(c) by the substitution in subsection
(2) for paragraph (b) of the following
paragraph:

development programmes
in the province with
specific mention of
inclusive programmes.

‘‘(b) within the national strategy
referred to in subsection (1), provide
for a provincial strategy aimed at a
properly resourced, co-ordinated and
managed inclusive early childhood
development system.’’.
Amendment of section 93 of 47. Section 93 of the principal Act is
Act 38 of 2005, as inserted
hereby amended—
by section 4 of Act 41 of
(a) by the insertion after subsection
2007
(3) of the following subsection:

2.47 Clause 47 seeks to
amend section 93—

(a) by inserting subsection
(3A) which provides that a
conditionally registered
‘‘(3A) A conditionally registered early early childhood
childhood development programme development programme
may qualify for funding
qualifies for funding
notwithstanding only partial
notwithstanding only
compliance with the prescribed
partial compliance with the
national norms and standards.’’;
prescribed national norms
and standards. The
amendment is necessary to
assist conditionally

The Bill is silent about similar
provisions for special care
centres.
The funding of ECD centres or
programmes (or special care
centres), based only on
location reflects the flawed
education department quintile
system. This system ignores
the needs of centres located in
more well-resourced areas,
but whose learners are from
poverty declared wards.

We recommend that the Bill should
include clauses that make provision
for:
-

the funding of ECD
programmes and special care
centres based on the socioeconomic demographics of
the children and learners
attending the centres.

(b) by the substitution in subsection registered early childhood
(4) for the words preceding paragraph development programmes
to comply with the
(a) of
national norms and
the following words:
standards so as to acquire
‘‘The MEC for social development may full registration status;
prioritise and fund early childhood
development programmes—’’;

(b) by amending the words
in subsection (4) preceding
(c) by the substitution in subsection paragraph (a) to provide
(4) for paragraph (a) of the following that the MEC may prioritise
and fund early childhood
paragraph:
development programme
‘‘(a) in poverty declared wards in the in poverty declared wards.
province, taking into consideration
This amendment intends to
the national and provincial strategies assist in correct targeting
contemplated in section 92 and in
of under-serviced and poor
communities where families lack the areas for the provisioning
means of providing proper shelter,
and funding of early
food and other basic necessities of life childhood development
to their children; [and]’’;
programmes;
(c) by inserting paragraph
(aA) after subsection (4) (a)
to provide that the funding
of early childhood
development programmes

may be prioritised in rural
areas;
(d) by including that the
Department, provincial
department of social
development or
municipality may provide
early childhood
development programmes.
Amendment of section 100
of Act 38 of 2005, as
inserted by section 4 of Act
41 of 2007

51. Section 100 of the principal Act is
hereby amended by the substitution
in paragraph (c) for subparagraph (i)
of the following subparagraph:
‘‘(i) to stop the provision of that
programme and immediately notify
the parent of an affected child; or’’.

2.51 Clause 51 seeks to
amend section 100 by
providing that a person
providing an early
childhood development
programme who has been
instructed to stop the
provision of that
programme, must ensure
that he or she notifies the
parents of the affected
child to make alternative
arrangements.

The Bill is silent about similar, We recommend that the Bill should
appropriate, equitable and just make provision for clauses:
provisions for special centres
- for special care centres,:
for learners with disabilities of
compulsory school going age
- that legally obligate the
Department of Basic
Education, with the support
of the Department of Social
Development, to re-locate
learners to a public school
when a special care centre
they attend closed.

Amendment of section 103
of Act 38 of 2005, as
inserted by section 4 of Act
41 of 2007

53. Section 103 of the principal Act is 2.53 Clause 53 seeks to
amend section 103 to
hereby amended—
provide for the suspension
(a) by the substitution for paragraph or cancellation of
(c) of the following paragraph—
registrations, powers to
‘‘(c) the procedure to be followed in regulate early childhood
development programmes,
connection with the lodging and
lodging an appeal,
consideration of applications for
registration in terms of this Chapter assessment and monitoring
and for the suspension, cancellation of the programmes and
assignment of functions to
or renewal of such registrations;’’;
municipalities.
(b) by the deletion of the word ‘‘and’’
at the end of paragraph (d); and
(c) by the insertion after paragraph (d)
of the following paragraphs:
‘‘(dA) different types of early
childhood development programmes
that may be provided and the period
for which registration is valid;
(dB) the manner in which early
childhood development programmes
must be managed;
(dC) procedure to be followed with
regard to children in early childhood

. The Bill is silent about similar, The Bill should make provision for
appropriate, equitable and just similar clauses for special care
provisions for special centres
centres.
for learners with disabilities of
compulsory school going age

development programmes when such
programme is terminated;
(dD) the procedure to be followed
when lodging an appeal in terms of
this Chapter;
(dE) assessment and monitoring of
early childhood development
programmes;
(dF) assignment of functions to
municipalities;
(dG) funding criteria for early
childhood development programmes;
and’’.
Insertion of heading after
section 103 of Act 38 of
2005

54. The following heading is hereby
inserted in the principal Act after
section 103:
‘‘Part II Early Childhood Development
Centres

2.54 Clause 54 seeks to
insert a new heading Part II
which is early childhood
development centres.

The Bill is silent about similar
provisions for special care
centres for learners with
disabilities who are
systematically excluded from
public schools.

We recommend that the Bill provide
a similar chapter for special care
centres.

Insertion of sections 103A,
103B, 103C, 103D, 103E,
103F, 103G, 103H, 103I,
103J,103K, 103L, and 103M
in Act 38 of 2005

55. The following sections are hereby 2.55 Clause 55 seeks to
inserted in the principal Act after
insert a procedure for
registration of early
section 103:
childhood development
‘‘Provision of early childhood
centres and matters
development centre
related thereto: 103A103M. It provides for the
103A. (1) The MEC for social
early childhood
development may, from money
development centres to be
appropriated by the relevant
registered; provision of
provincial legislature, provide and
early childhood
fund early childhood development
centres for the province, taking into development centres;
consideration the national norms and national norms and
standards for early
standards contemplated in section
childhood development
103B.
centres; application for
(2) An early childhood development registration and renewal of
centre referred to in subsection
registration of early
(1)—
childhood development
centres; consideration of
(a) must be managed and maintained
application; conditions for
in accordance with this Act; and
registration of early
childhood development
(b) must comply with—
centres; cancellation of
(i) the prescribed national norms and registration; notice of
standards contemplated in section
enforcement; appeal and
review of certain decisions;

The Bill is silent about similar
provisions for special care
centres for learners with
disabilities who are
systematically excluded from
public schools.

We recommend that the Bill provide:
-

similar but appropriate
clauses for special care
centres

-

clauses that compel the
Education and Social
Development Ministers,
MECs and departments to
prioritise and accelerate
funding and Norms and
Standards for special care
centres for learners with
disabilities of school-going
age.

103B and such other requirements as record, inspection and
provision for early
may be prescribed; and
childhood development
(ii) the structural safety, health and centre; assignment of
other requirements of the
functions to a municipality;
municipality of the area where the
serious injury, abuse or
early childhood development centre is death of child in early
situated.
childhood development
(3) The owner or manager of an early centres and regulations for
childhood development centre only early childhood
qualifies for funding contemplated in development matters.
subsection (1) if such owner or
manager complies with the prescribed
national norms and standards
contemplated in section 103B and
such other requirements as may be
prescribed.
(4) The funding of an early childhood
development centre must be
prioritised—
(a) in communities where families
lack the means of providing proper
shelter, food and other basic
necessities of life to their children;

(b) to make centres accessible to
children with disabilities; and
(c) in rural areas.
National norms and standards for
early childhood development centre
103B. (1) The Minister, after
consultation with interested persons
and the relevant Ministers must
determine national norms and
standards for early childhood
development centres by regulation.
(2) The national norms and standards
contemplated in subsection (1) must
relate to the following:
(a) A safe environment for children;
(b) proper care for sick children or
children that become ill;
(c) adequate space and ventilation;
(d) safe drinking water;
(e) hygienic and adequate toilet
facilities;

(f) safe storage of anything that may
be harmful to children;
(g) access to refuse disposal services
or other adequate means of disposal
of refuse generated at the centre;
(h) a hygienic area for the preparation
of food for children;
(i) measures for the separation of
children of different age groups;
(j) the drawing up of action plans for
emergencies; and
(k) the drawing up of policies and
procedures regarding health care at
the centre.
(3) An early childhood development
centre for children with disabilities or
chronic illnesses, must, in addition to
the national norms and standards
contemplated in subsection (1)—
(a) be accessible to such children;
(b) provide facilities that meet the
needs of such children; and

(c) employ persons that are trained in
and provide training to persons
employed at the facility on—
(i) the needs, health and safety of
such children;
(ii) appropriate learning activities and
communication strategies for such
children; and
(iii) basic therapeutic interventions.
(4) An early childhood development
centre must offer early childhood
development programmes as
contemplated in section 91(3) that are
appropriate to the developmental
needs of the children in that centre as
may be prescribed
Early childhood development centre
to be registered
103C. (1) Any person, Department,
municipality, provincial head of
social development or organisation
may establish or operate an early

childhood development centre
provided that the early childhood
development centre—
(a) is registered with the provincial
government of the province where
the centre is situated;
(b) is managed and maintained in
accordance with any conditions
subject to which the centre is
registered; and
(c) complies with the prescribed
national norms and standards
contemplated
in section 103B and such other
requirements as may be
prescribed.
(2) The Minister may exempt any
person or organisation or any
category of person or organisation
from the requirement to register on
such conditions as may be prescribed.

(3) Early childhood development
centres operated or managed by a
national or provincial department or
by a municipality must comply with
subsection (1).
(4) As from the date on which this
section takes effect, any partial care
facility registered or deemed to be
registered in terms of this Act and
which provides an early childhood
development programme, must be
regarded as having been registered in
terms of this section as an early
childhood development centre.
(5) A partial care facility referred to in
subsection (4) is regarded as a
registered early childhood
development centre for a period of
five years from the date on which that
subsection takes effect, unless its
registration is cancelled in terms of
section 103G before the expiry of that
period.

Application for registration and
renewal of registration of early
childhood development centre
103D. (1) An application for
registration or conditional registration
of an early childhood development
centre or for the reinstatement or
renewal of registration must—
(a) be lodged with the provincial head
of social development for the
province where the centre is situated
in accordance with a prescribed
procedure;
(b) contain the prescribed particulars;
and
(c) be accompanied by—
(i) a report by a social service
practitioner on the viability of the
application; and
(ii) any documents that may be
prescribed.
(2) An applicant must provide such
additional information relevant to the

application as the provincial head of
social development may determine.
(3) An application for the renewal of
registration or conditional
registration must be made at least 90
days before the registration is due to
expire, but the provincial head of
social development may allow a late
application on good cause shown.
(4) The provincial head of social
development must renew the
registration of an early childhood
development centre before the
expiration thereof if the application
for renewal was lodged at least 90
days before the registration was due
to expire as contemplated in
subsection (3).
Consideration of application
103E. (1) The provincial head of social
development must—
(a) within six months of receiving the
application, consider an application
for registration or conditional

registration or for the renewal of
registration and either reject the
application or, having regard to
subsection (2), grant the registration
or renewal with or without
conditions;
(b) issue to the applicant a certificate
of registration or conditional
registration or renewal of registration
in the prescribed form if the
application is granted; and
(c) state in the certificate of
registration the period for which the
registration will remain valid.
(2) When considering an application
the provincial head of social
development must take into account
all relevant factors, including
whether—
(a) the centre complies with the
prescribed national norms and
standards contemplated in section
103B and such other requirements as
may be prescribed;

(b) the applicant is a fit and proper
person to operate an early childhood
development centre;
(c) the applicant has the necessary
funds and resources available to
provide the early childhood
development service of the type
applied
for;
(d) each person employed at or
engaged in the early childhood
development centre is a fit and
proper person to assist in operating
the early childhood development
centre; and
(e) each person employed at or
engaged in the early childhood
development centre has the
prescribed skills and training to assist
in operating that early childhood
development centre.
(3) A person unsuitable to work with
children is not a fit and proper person

to operate or assist in operating an
early childhood development centre.
(4) The provincial head of social
development must consider the
report contemplated in section
103C(1)(c)(i) of a social service
practitioner before deciding an
application for registration,
conditional registration or renewal of
registration.
(5) Notwithstanding section 103A(3) a
provincial head of social development
may assist the owner or manager of
an early childhood development
centre to comply with the prescribed
national norms and standards
contemplated in section 103C and
such other requirements as may be
prescribed.
Conditions for registration of early
childhood development centre
103F. (1) The registration or renewal
of registration of an early childhood
development centre may be granted
on such conditions as the provincial

head of social development may
determine, including—
(a) conditions specifying the type of
early childhood development services
that may or must be provided in
terms of the registration;
(d) the period for compliance; and
(e) any other matters that may be
prescribed.
Cancellation of registration
103G. (1) The provincial head of social
development may cancel the
registration or conditional registration
of an early childhood development
centre by written notice to the
registration holder if—
(a) the centre is not maintained in
accordance with the prescribed
national norms and standards
contemplated in section 103B and
such other requirements as may be
prescribed;

(b) any condition subject to which the
registration or renewal of registration
was issued, is breached or not
complied with;
(c) the registration holder or the
management of the centre
contravenes or fails to comply with a
provision of this Act;
(d) the registration holder becomes a
person who is not a fit and proper
person to operate an early childhood
development centre; or
(e) a person who is not a fit and
proper person to assist in operating
the early childhood development
centre, is employed at or engaged in
operating the centre.
(2) The provincial head of social
development may in the case of the
cancellation of a registration in terms
of subsection (1)(a), (b), (c) or
(e)—
(a) suspend the cancellation for a
period to allow the registration holder

to correct the cause of the
cancellation; and
(b) reinstate the registration if the
registration holder corrects the cause
of the cancellation within that period.
(3) The provincial head of social
development may assist a registration
holder to comply with the prescribed
national norms and standards
contemplated in section 103B, any
requirements as may be prescribed or
any provision of this Act where the
cancellation was due to
noncompliance with those national
norms and standards, conditions,
requirements or provision.
Notice of enforcement
103H. (1) A provincial head of social
development may by way of a written
notice of enforcement instruct—
(a) a person, Department,
municipality, provincial department
of social development or organisation

operating an unregistered early
childhood development centre—
(i) to stop operating that facility; or
(ii) to apply for registration in terms
of section 103C within a period
specified in the notice; or
(b) a person or organisation operating
a registered early childhood
development centre other than in
accordance with the provisions of this
Act or any conditions subject to which
the registration was issued, to comply
with those provisions or conditions.
(2) A person, Department,
municipality, provincial department
of social development or organisation
operating an unregistered early
childhood development centre and
who is instructed in terms of
subsection (1)(a)(ii) to apply for
registration within a specified period,
may, despite the provisions of section
103G, continue operating the centre
during that period and, if that person
or organisation applies for

registration, until that application has
been processed.
(3) The Director-General or the
provincial head of social development
may apply to the High Court for an
order to instruct an early childhood
development centre, whether
registered or not, to stop operating
that centre.
(4) The High Court may grant an order
for costs against the owner or
manager of the early childhood
development centre referred to in
subsection (3) if so requested by the
Director-General or provincial head of
social development.
Appeal and review of certain
decisions
103I. (1) An applicant or a registration
holder aggrieved by a decision of a
provincial head of social development
in terms of this chapter may lodge an
appeal against that decision in the
prescribed form within 90 days with
the MEC for social development, who

must decide the appeal within 90 days
of receipt thereof.
(2) An applicant or a registration
holder that is not satisfied with the
outcome of an appeal referred to in
subsection (1), may apply to the
competent division of the High Court
to review that decision.
Record, inspection and provision for
early childhood development centre
103J. (1) A provincial head of social
development must—
(a) maintain a record of all early
childhood development centres in the
province;
(b) compile a profile of the children in
that province in the prescribed
manner; and
(c) conduct inspections at the
prescribed intervals of early childhood
development centres in the province
to enforce the provisions of this Act.

(2)Aprovincial strategy contemplated
in section 103A must include a
strategy for the provision of early
childhood development centres in the
province, which must include
measures—
(a) facilitating the establishment and
operation of sufficient early
childhood development centres in
that province;
(b) prioritising those types of early
childhood development centres most
urgently required; and
(c) liaising with municipalities on
facilitating the identification and
provision of suitable premises.
Assignment of functions to
municipality
103K. (1) The MEC for social
development may, by written
agreement with a municipality, assign
the performance of some or all of the
functions contemplated in sections

103D, 103E, 103F, 103G, 103H and
103J to the municipal manager, after
consultation with the municipal
council, if the MEC is satisfied that the
municipality complies with the
prescribed requirements with regard
to the capacity of that municipality to
perform the functions concerned.
(2) The agreement must be in the
prescribed form and contain the
prescribed particulars.
(3) The municipal manager referred to
in subsection (1) may delegate any
power or duty assigned to him or her
in terms of this section to a
social service practitioner in the
employ of the municipality.
(4) A delegation in terms of
subsection (3)—
(a) is subject to any limitations,
conditions and directions which the
municipal manager may impose;
(b) must be in writing; and

(c) does not divest the municipal
manager of the responsibility
concerning the exercise of the power
or the performance of the duty.
(5) The municipal manager may—
(a) confirm, vary or revoke any
decision taken in consequence of a
delegation in terms of this section,
subject to any rights that may
have accrued to a person as a result of
the decision; and
(b) at any time withdraw a delegation.
(6) An applicant or a registration
holder aggrieved by a decision of an
official in the employ of a municipality
in terms of this chapter may lodge an
appeal against that decision in the
prescribed form within 90 days with
the municipal council, who must
decide the appeal within 90 days of
receipt thereof.
(7) An applicant or a registration
holder that is not satisfied with the
outcome of an appeal contemplated

in subsection (6), may apply to the
competent division of the High Court
to review that decision.
(8) (a) The provincial head of social
development must monitor the
performance of the functions
assigned in terms of this section.
(b) The provincial head of social
development may by notice in writing
require the municipal manager or any
other person in possession of
information required by the provincial
head of social development for
purposes of monitoring the
performance of the functions
assigned by this section, to provide
such information to the provincial
head of social development within
the period specified in the notice.
(c) If, after the functions
contemplated in subsection (1) have
been assigned to a municipality, it
appears that a particular municipality
no longer has the capacity to perform
some or all of the functions assigned

to it, the provincial head of social
development may—
(i) amend the written agreement
contemplated in subsection (1); or
(ii) withdraw the assignment of the
functions.
Serious injury, abuse or death of child
in early childhood development
centre
103L. (1) If a child is seriously injured
or abused while in an early childhood
development centre or following an
occurrence at an early
childhood development centre, the
person operating the early childhood
development centre or a person
employed at the early childhood
development centre must
immediately report such injury or
abuse to the provincial head of social
development, who must act in
accordance with the provisions of
section 110(5).

(2) If a child dies while in an early
childhood development centre or
following an occurrence at an early
childhood development centre, the
person operating the early childhood
development centre or a person
employed at the early childhood
development centre must
immediately after the child’s death
report such death to—
(a) the parent, guardian or care-giver
of the child;
(b) a police official; and
(c) the provincial head of social
development.
(3) The police official must cause an
investigation into the circumstances
surrounding the death of the child to
be conducted by the South African
Police Service, unless the police
official is satisfied that the child died
of natural causes.
Regulations

103M. (1) The Minister may make
regulations in terms of section 306
concerning the —
(a) national norms and standards that
early childhood development centres
must comply with;
(b) procedure to be followed in
connection with the lodging and
consideration of applications for
registration in terms of this Chapter,
for the renewal of such registration
and for the suspension or cancellation
of registration;
(c) early childhood development
services that may be provided in
terms of such registration;
(d) period for which registration is
valid;
(e) requirements that an early
childhood development centre must
comply with;
(f) management of an early childhood
development centre;

(g) procedure to be followed with
regard to the children in an early
childhood development centre if the
centre is closed down;
(h) procedure to be followed and the
fees to be paid in connection with the
lodging and consideration of appeals
in terms of this Chapter;
and
(i) any other matter that it may be
necessary to facilitate the
implementation of this Chapter.’’

Amendment of section 147
of Act 38 of 2005, as
inserted by section 7 of Act
41 of 2007

80. Section 147 of the principal Act is 2.80 Clause 80 seeks to
amend section 147 relating
hereby amended—
to the determination of
(a) by the substitution for subsection norms
(1) of the following subsection:
and standards for
‘‘(1) The Minister must determine
prevention and early
national norms and standards for
intervention programmes
prevention and early intervention
and by
programmes by regulation after

The Bill is silent about the
unique composition of special
care centres that
accommodate persons with
disabilities from one year old
to school-age children, and in
some cases youth and adults.

We recommend that:
-

The Bill provide clauses that
speak specifically to special
care centres and their
learner and staff
composition.

-

In particular, the Bill provide
clauses (or a Chapter) on
special care centres and the
legal mandate; constitutional

consultation with [interested persons
and] the Ministers of Basic Education,
Finance, Health, [Provincial and Local
Government and] Higher Education,
Science and Technology, Cooperative
Governance and Traditional Affairs,
Transport and any other Minister,
MEC for social development, stakeholder and civil society organisations
that have an interest in the matter.’’;

inserting a new subsection
(3) which provides that the
norms and standards as
contemplated in
subsection (1) should
promote understanding of
prevention

and early intervention
approaches. This
(b) by the substitution in subsection amendment intends to
(2) for paragraphs (a), (b), (c), (d), (e), enhance the
(f), (g) and (h) of the following
provision of prevention
paragraphs:
and early intervention
programmes for the
‘‘(a) partnerships with civil society
and appropriate funding frameworks purpose of
for service delivery associated with
such partnerships;
(b) minimum standards and guiding
principles for service delivery;
(c) assessment, monitoring and
evaluation of services;
(d) services reporting guidelines; and

standardisation.

obligations of the Education
Minister, MECs and
departments, with the
support of other
departments.

(e) guidelines for specific services,
including but not limited to—
(i) therapeutic programmes;
(ii) family preservation;
(iii) skills development programmes;
(iv) diversion programmes;
(v) temporary safe care;
(vi) rehabilitation and support for
children with disabilities;
(vii) education and information;
(viii) community-based prevention
and early intervention
programmes; and
(ix) assessment of programmes.’’; and
(c) by the insertion after subsection
(2) of the following subsection:
‘‘(3) The norms and standards
contemplated in subsection (1) should
promote an understanding of

prevention and early intervention
approaches.’’.

The Western Cape Forum for Intellectual Disability appreciates this opportunity to submit comments on the Children’s Amendment Bill.
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ORGANISATION

CONTACT PERSON

EMAIL

PHONE

1.

Equal Education Law Centre

Robyn Beere

robyn@eelawcentre.org.za

021 461 1421

2.

Eastern Cape Cluster of
Special Care Centres (48
special care day and/or
residential centres)

Sindiswa Datini

sindiswadatini@gmail.com

078 440 1557

3.

Otters Creek Pre - Primary

Yumna Allie

otterscreekprincipal@gmail.com

0878082110
0878082331

4.

National Council of and for
Persons with Disabilities
(NCPD

André Kalis

andre@ncpd.org.za

079 5478589 (SMS only)

5.

Down Syndrome South
Africa

Ancella Ramjas

dssa.ned@icon.co.za

0861-369672

(National Executive Director)

072 652 2377

www.downsyndrome.org.za

6.

C19 People’s Coalition

Vanessa Japtha

advocacy@wcfid.co.za

072 096 7734

